


2 No. 30628 

No. 

South African Reserve Bank 

Government Notice 

GOVERNMENT GAZETTE, 1 JANUARY 2008 

CONTENTS• INHOUD 

GOVERNMENT NOTICE 

Page Gazette 
No. No. 

2 Banks Act (94/1990): Designation of an activity not falling within the meaning of "The Business of a Bank" 
(Securitisation Schemes) .............................................................................................................................................. . 3 30628 

PC-Admin
Highlight

PC-Admin
Highlight

PC-Admin
Highlight



STAATSKOERANT, 1 JANUARIE 2008 No. 30628 3 

G O V E R N M E N T  NOTICE 

SOUTH AFRICAN RESERVE BANK 
No. 2 1 January 2008 

BANKS ACT, 1990 (ACT NO. 94 OF 1990) 

DESIGNATION OF AN ACTIVITY NOT FALLING WITHIN THE MEANING OF 
"THE BUSINESS OF A BANK" (SECURITISATION SCHEMES) 

Under paragraph (cc) of the definition of "the business of a bank", in section 1 of 
the Banks Act, 1990 (Act No. 94 of 1990), I, Errol Melville Kruger, Registrar of 
Banks, hereqy designate, with the approval of the Minister of Finance, the activity 
set out in paragraph 2 of the Schedule, and which is performed in accordance 
with the conditions set out in paragraphs 4 to 16 of the Schedule, as an activity 
that does not fall within the meaning of "the business of a bank". 

EM KRUGER 
Registrar of Banks 
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SCHEDULE 

1. In this Schedule, 11the Act" means the Banks Act, 1990 (Act No. 94 of 
1990), and any word or expression to which a meaning has been assigned in the 
Act shall bear such meaning and, unless the context otherwise dictates-

"asset" means an asset as defined in the Framework for the Preparation and 
Presentation of Financial Statements in terms of Financial Reporting Standards, 
as amended from time to time; 

"asset-backed commercial paper (" ABCP") programme" means a programme 
in terms of which predominately commercial paper with an original maturity of one 
year or less is issued to investors, which commercial paper is backed by assets or 
other exposures held in an insolvency remote special-purpose institution, or such 
other programme as may be specified in writing by the Registrar; 

"associate" means an associate as defined in International Accounting 
Standard 28 (AC 11 O}, Investments in Associates, as amended from time to time; 

"associated company.,, in relation to an institution other than a bank or an 
institution within a banking group that transfers assets in terms of a traditional 
securitisation scheme or risk in terms of a synthetic securitisation scheme to a 
special-purpose institution, means a subsidiary or fellow subsidiary of that 
institution and includes an associate of that institution; 

"clean up call'' in relation to-

(a) a traditional securitisation scheme means an option that makes provision
for-

(i) the commercial paper issued in terms of the said securitisation
scheme to be called or repaid before all the underlying or
securitisation exposures have been repaid;

(ii) the repurchase of the remaining securitisation exposures and
assets,

that is, the repurchase of the remaining securitisation exposures and 
assets once the pool balance or outstanding securities have fallen below a 
specified level; 

(b) a synthetic securitisation scheme means a contractual provision or clause
that provides for the termination of credit protection when the amount of the
underlying exposures is less than a specified amount;
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Programme Memorandum, the contract/agreement between many paries inter alia the Bank and the SPI, incorportating by reference many other agreements inter alia the SALES AGREEMENT, Cervicing Agreement, and Safe Custody Agreement.
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The bank sell the loan agreement to the SPI, the Safe Custody Agent Identified in the SALE AGEEEMENT and Safe Custody Agreement, takes posession of the loan agreement, its related security (bond), the related endorsed bond (where bonds are required), and the Loan Account as described in the SALE AGREEMENT, for safe keeping. The loan agreement is converted into a security and serve as a security for the derivative created off the loan agreement, in most cases referred to as NOTE, that is the commercial paper sold to the Investor by the SPI is a NOTE 
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1. The transaction between the Bank and the SPI must be a 'true sale', transferring both personal (use) rights and real (ownership) rights (bond) from the SELLER Bank to the Purchasing SPI.2. That way the the Assets Loan agreements) of the SPI is beyond the reach of the bank's creditors, in the event the bank becomes insolvent.3. It also prevents the court from recharacterising the transaction as a loan in the event of the bank to become bankrupt or insolvent.
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"commercial paper" means-

(a) any written acknowledgement of debt, irrespective whether the maturity
thereof is fixed or based on a notice period, and irrespective whether the
rate at which interest is payable in respect of the debt in question is a fixed
or floating rate; or

(b) 

(c) 

debentures or any interest-bearing written acknowledgement of debt issued
for a fixed term in accordance with the provisions of the Companies Act; or

preference shares, 

but does not include bankers' acceptances; 

"Commercial Paper Notice" means Government Notice No. 2172, published in 
Government Gazette No. 16167 on 14 December 1994; 

"Companies Act" means the Companies Act, 1973 (Act No. 61 of 1973), as 
amended; 

"credit-enhancement facility" means any facility or arrangement in terms of 
which the provider of such a facility or obligor under the arrangement is obliged to 
absorb losses associated with-

( a) the assets transferred in terms of a traditional securitisation scheme; or

(b) the risk transferred in terms of a synthetic securitisation scheme,

including both a first-loss credit-enhancement facility and a second-loss credit-
enhancement facility; 

"credit-enhancing interest-only strip" means an asset that-

(a) represents a valuation of cash flows related to future margin income; and

(b) is subordinated;

"credit rating" means a rating assigned by an eligible institution to commercial 
paper issued in respect of a traditional or synthetic securitisation scheme; 

"delayed payment on asset" means a delayed payment on assets that does not 
result directly or indirectly from a default or potential default in respect of the 
underlying asset, but which results, inter afia, from administrative or technical 
difficulties experienced in respect of the collection of payments in respect of the 
underlying asset; 
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There are two classes of commecial papers, those sold to Investor(s) by the SPI, and those bought by the SPI from a bank1. The NOTEs sold to the Investor via the JSE by the (bank's) Participating Agent.2. The transactions are facilitated by the JSE, recorded by the JSE and are discoverable evidence, serving as proof of the sales transaction between the SPI and the Investor
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That is the Loan Agreement, secured by its related security when so required, specifically as the case is with a Mortgage Loan Agreement (MLA) which is secured by a Mortgage Bond (MB)
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This is the portion of the whole deal that the Director(s) of the Banks is most interested in, this gives the prference Share-holder the ability to move certain rights (by cession) to an off shore company (not under RSA tax law) as a tax haven, meaning something of value moves out of the RSA that is not in the form of money regulated by SARB or customes.1. The documents do not leave RSA, it is simply shifted from one file to another, because from the SPI, its Owner Trust, the Security Trust and any other Trust in the Scheme, they are merely companies residing inside a file behand the desk of a manager or director of the bank.2. So the documents does not physically leave SA. Those rights are then traded off shore, that is most often referred to as insider trading.3. The money on those trades then collects in an off shore bank account which is at some stage used by the director in the 'earn as you will' scheme, where a very small amount of people are trustees on the off shore trust, and the letter of wishes are sent to the trustees to perform some function, such as transfer money to various accounts.4. At some point that money is used to purchase NOTEs from the SPI,the instant that occurs, that is referred to as money laundering.
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Participating Assets, these are assets (loans) that conform to the eledgability criteria, which usually/generally are :-1. The loan must be originated with in the boundries of SA,;2. The loan must not be in default at the time it is sold to the SPI;3. Although not always a criteria, the loan is a seanoned loan, older than one year, during which the borrower has not defaulted on any of its payments.
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"disclosure document" means-

(a) a prospectus; or

(b) a placing document; or 

(c) an offering circular; or

(d) any other document with similar import,

published in order to provide certain information relating to a traditional or 
synthetic securitisation scheme to prospective investors in the said securitisation 
scheme; 

"domestic rating" means a rating that-

(a) is tiered against an assumed best possible rating, which is usually that of
the national Government;

(b) does not incorporate the sovereign risks of South Africa;

(c) gives an indication of the relative risks only within the Republic of South 
Africa; and 

(d) may not necessarily be comparable across different countries;

"equity share capital" means equity share capital as defined in section 1 of the 
Companies Act; 

"excess spread" in relation to a securitisation scheme means income received 
by a special-purpose institution, net of any relevant costs and expenses; 

"Financial Services Board" means the board established by section 2 of the 
Financial Services Board Act; 

"Financial Services Board Act" means the Financial Services Board Act, 1990 
(Act No. 97 of 1990), as amended; 

"first-loss credit-enhancement facility" means a credit-enhancement facility 
that represents the first level of credit enhancement in a traditional or synthetic 
securitisation scheme; 

"implicit support" means support provided by a bank or another institution within 
a banking group of which such a bank is a member to any party involved in a 
securitisation scheme in excess of a predetermined contractual obligation; 
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"insolvency remote", in respect of a special-purpose institution, means that the 
assets of such a special-purpose institution shall not be subject to any claim of an 
institution-

( a) transferring assets in terms of a traditional securitisation scheme; or

(b) transferring risk in terms of a synthetic securitisation scheme,

to the special-purpose institution, as a result of such a transferring institution's 
insolvency; 

"institution" includes a bank or any other institution within a banking group; 

"institutions within a banking group" means the following institutions that may 
form part of a banking group: 

(a) All banks in such a group.

(b) All subsidiaries, joint ventures, or associates of such banks.

(c) The controlling company of such banks.

(d) All other subsidiaries, joint ventures and associates of such bank
controlling company.

(e) Any other entity designated by the Registrar;

"liquidity facility" means a facility provided in respect of a traditional or synthetic 
securitisation scheme in order to cover deficiencies in cash flows within the said 
securitisation scheme(s), resulting from, amongst other things, 

(a) time differences between the payment of interest and principal on the
assets transferred, or other payments due in terms of a traditional
securitisation scheme, and payment in respect of the senior commercial
paper; or

(b) time differences between the payment of interest and principal on assets
that serve as collateral, purchased in terms of a synthetic securitisation
scheme, and payment in respect of the senior commercial paper; or

(c) market disruptions; or

(d) a combination of any of the matters specified above,

and which facility does not constitute a credit-enhancement facility; 
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"national Government securities" means all loan stock issued by the national 
Government or instruments guaranteed by the national Government; 

"originator" in relation to-

(a) a traditional securitisation scheme means an institution that, whether at the
commencement or during the life of the traditional securitisation scheme,
transfers assets from its own balance sheet, which assets are assets other
than national Government securities or qualifying items, in terms of a
traditional securitisation scheme;

(b) a synthetic securitisation scheme means an institution that, whether at the
commencement or during the life of the synthetic securitisation scheme,
uses a credit-derivative instrument to transfer the risk associated with a
specified pool of assets. other than national Government securities or
qualifying items, to investors without actually selling the assets;

(c) an asset-backed commercial paper programme means an institution that
serves as a sponsor in respect of the programme that acquires exposures
other than from the sponsor's own balance sheet,

Provided that when-

(i) the assets, other than national Government securities or qualifying
items, referred to in paragraph (a) above; or

(ii) the risk associated with a specified pool of assets, other than
national Government securities or qualifying items, referred to in 
paragraph (b) above,

constitute 1 O per cent or less of the total assets or risks transferred, such 
an institution shall for purposes of this Schedule be regarded as-

(A) a repackager; or

(B) when such an institution also acts as a sponsor in respect of
the same securitisation scheme, as a sponsor;

"parties involved in a securitisation scheme" means a special-purpose 
institution, parties acting in primary roles and parties acting in secondary roles; 

"preference share". when issued by a special-purpose institution that is a 
company, means such preference shares not forming part of the equity share 
capital of the special-purpose institution: 
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"primary role" means the participation by an institution in a traditional or 
synthetic securitisation scheme as an originator, remote originator, sponsor or a 
repackager; 

"qualifying items" means all loan stock listed on the Bond Exchange of South 
Africa, or any other loan stock listed on a financial exchange licensed by the 
Financial Services Board; 

"Registrar" means the Registrar of Banks designated in terms of section 4 of the 
Act; 

"remote originator" means an institution that directly or indirectly lends money to 
a special-purpose institution in order for the special-purpose institution to take 
transfer of assets in terms of a traditional securitisation scheme or risk in terms of 
a synthetic securitisation scheme; 

"repackager,. means an institution that, whether at the commencement or during 
the life of a traditional or synthetic securitisation scheme, acquires and 
subsequently-

( a) transfers the assets; or

(b) transfers the risk relating to assets,

consisting of national Government securities or qualifying items of third parties via 
its balance sheet in terms of a traditional or synthetic securitisation scheme: 
Provided that an institution that, whether at the commencement or during the life 
of the traditional or synthetic securitisation scheme, acquires and subsequently 
transfers the assets or risk(s) relating to assets, consisting of assets other than 
national Government securities or qualifying items of third parties via its balance 
sheet in terms of the said traditional or synthetic securitisation scheme, shall for 
purposes of this Schedule be regarded as an originator; 

"revolving assets" mean loan facilities or other underlying transactions in terms 
of which debtors under such loan facilities or other underlying transactions are 
permitted to vary, within an agreed limit. the amount utilised in terms of the 
underlying transaction, or to repay amounts in terms of the underlying transactions 
at their own discretion, subject, in certain circumstances, to a minimum amount 
per payment period or in accordance with a fixed repayment schedule; 

"secondary role" means the participation by an institution in a traditional or 
synthetic securitisation scheme, as a provider of a credit-enhancement facility, a 
provider of a liquidity facility, an underwriter, a purchaser of senior commercial 
paper, a servicing agent or a counterparty to a transaction included in the trading 
book of a bank; 

G07-115747-B 

PC-Admin
Highlight

PC-Admin
Highlight

PC-Admin
Highlight
Any loan supported by a flow of cash or cash flow proceeds

PC-Admin
Highlight

PC-Admin
Highlight

PC-Admin
Highlight
1. Inter alia a bank buying NOTEs (derivatives) and/or Preference Shares issued by the SPI2. The Bank buying NOTEs from the SPI and thereby indirectly doing business with itself, through the artiface of the companies and/or trust created by the Bank's directors, specifically the Chairman of the Board of Directors
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"second-loss credit-enhancement facility" means a credit-enhancement facility 
that represents the second and further levels of credit enhancement in a 
traditional or synthetic securitisation scheme: Provided that-

(a) such facility benefits from a substantial first-loss credit-enhancement
facility, that is, when the first-loss credit-enhancement facility covers some
multiple, as opposed to a fraction, of historical losses or expected losses
estimated by way of simulation or other technique; and 

(b) such facility may be drawn only after the first-loss credit-enhancement
facility has been exhausted,

and when there has not been compliance with the above conditions, the facility 
concerned shall for purposes of calculating a bank's prescribed capital 
requirement be regarded as a first-loss credit-enhancement facility in terms of this 
Schedule; 

"servicing agent" means an institution that acts as servicing agent in relation to 
the collection of the amounts due in terms of a traditional or synthetic 
securitisation scheme; 

"senior commercial paper'' means commercial paper issued in terms of a 
traditional or synthetic securitisation scheme, the purchase of which commercial 
paper does not constitute providing a first-loss or second-loss credit-enhancement 
facility; 

"short-term liquidity facility" means a liquidity facility provided in respect of a 
traditional or synthetic securitisation scheme, for a period of less than one year; 

"special-purpose institution" means a company or trust, insolvency remote, 
incorporated, created or used solely for the purpose of the implementation 
and operation of a traditional or synthetic securitisation scheme; 

"sponsor" in relation to-

(a) a traditional securitisation scheme means an institution that facilitates,
whether at the commencement or during the life of the traditional
securitisation scheme, in the capacity of arranger and/or structuror, the
indirect transfer of assets, that is, not from the institution's own balance
sheet, to a special-purpose institution;
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1. Amounts due and paid by the borrower under the loan agreement or the cash-flow provider.2. Where the bank act as pass through account.3. The bank is under no obligation to fund or transfer money to the SPI until and unless the borrower pays.
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(b) a synthetic securitisation scheme means an institution that facilitates,
whether at the commencement or during the life of the synthetic
securitisation scheme, in the capacity of arranger and/or structuror, the
indirect transfer of risk, that is, not from the institution's own balance sheet,
to a special-purpose institution;

(c) an asset-backed commercial paper programme means an institution that, in 
fact or in substance-

(i) manages or advises the programme; and 

(ii) places securities into the market; and/or

(iii) provides a liquidity facility to the asset-backed commercial paper
programme; or

(iv) provides a credit-enhancement facility to the asset-backed
commercial paper programme,

which institution shall for purposes of this Schedule be regarded as an 
originator; 

"synthetic securitisation scheme" means a scheme whereby a special-purpose 
institution-

( a) issues commercial paper to investors; and 

(b) uses the proceeds of such issuance primarily to obtain-

(i) credit-risk exposure relating to-

(A) an underlying asset;

(B) a reference entity; or

(C) a reference asset,

through the use of funded or unfunded credit-derivative instruments 
or guarantees, and 

(ii) assets that serve as collateral; and 
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1. There are synthetic securitisation schemes in SA but are in the minority, while traditional securitisation schemes make up the bulk of the schems in SA. 2. For example ABSA BANK LIMITED in its Interim Risk Report, reports that it had no engaged in any synthetic securitisation schemes.



12 No.30628 GOVERNMENT GAZETTE, 1 JANUARY 2008 

(c) makes payments primarily-

(i) in respect of the commercial paper so issued; or

(ii) to an institution acting in a secondary role,

which payments are made from-

(A) the cash flows arising from the assets that serve as collateral;
and

(B) the fees and/or premium paid to the special-purpose
institution by an institution acting as an originator, remote
originator or repackager;

"traditional securitisation scheme" means a scheme whereby a special-
purpose institution-

(a) issues commercial paper to investors; and

(b) uses the proceeds of such issue primarily to obtain or invest in assets; and.. 
(c) makes payments primarily-

(i) in respect of the commercial paper so issued; or

(ii) to an institution acting in a secondary role,

which payments are made from-

(A) the cash flows arising or proceeds derived from the assets
transferred to such a special-purpose institution by an
originator or a repackager;

(B) the cash flows arising or proceeds derived from assets in
which the special-purpose institution invested; or

(C) facilities granted to the special-purpose institution by an
institution in accordance with the provisions of this Schedule;
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1. Money In to the SPI is equal to money flowing out of the SPI.That is, the books of the SPI is in balance (no loss), money flowing in to the SPI from the Investor, is also the investor money flowing out of the SPI to the bank, financing or capitalising the bank's loan department. 2. Money flowing out of the SPI into the bank occuer on the 'true sale' (obtain or invest), That is the loan agreements flow out of the bank and into the SPI. 3. This is the (other people's) money that capitalise (float) the bank loans to borrowers, meaning that the bank did not lend its own money to borrowers, the loans were (pre)paid by the SPI, moved off the bank's balance sheet and on to the balance sheet of the SPI.4. Effectively removing the risk from the banking industry, the bank can from that point onwards not incur a loss if the borrower fails to pay.
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"transfer" in relation to-
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(a) a traditional securitisation scheme means the sale and transfer of assets;
or

(b) a synthetic securitisation scheme means the transfer of risk by means of a
credit-derivative instrument or guarantee, or

such other method of transfer as may be directed or specified in writing by the 
Registrar; 

"underlying asset" means-

(a) an asset transferred in terms of a traditional securitisation scheme; or

(b) an asset that serves as collateral in terms of a synthetic securitisation
scheme;

"underlying transaction" means the transaction in terms of which-

( a) an asset that is transferred by an institution in terms of a traditional
securitisation scheme; or

(b) the risk that is transferred by an institution in terms of a synthetic
securitisation scheme,

had its origin; 

"underwriting" means exposure that includes atl underwriting commitments, 
whether in writing or verbally, including all note-issue facilities and revolving 
underwriting facilities in respect of which the contingent risk arises from the bank's 
role as underwriter of such issues, guaranteeing to provide funds when other 
parties have refused to do so. 

2. Designation of activity

(1) Under paragraph (cc) of the definition of "the business of a bank", in section 
1 of the Act, the Registrar hereby designates, with the approval of the 
Minister of Finance, the acceptance by a special-purpose institution of 
money from the general public against the issue of commercial paper by 
the aforementioned special-purpose institution, in respect of either a 
traditional or synthetic securitisation scheme, as an activity that does not 
fall within the meaning of "the business of a bank": Provided that-

(a) when an institution within a banking group acts in a primary or 
secondary role, or both a primary and a secondary role, in respect 
of-
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(i) 

(ii) 
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a traditional securitisation scheme, there shall be compliance 
by such an institution within a banking group with the relevant 
conditions set out in paragraphs 4 and 6 to 17 of this 
Schedule; 

a synthetic securitisation scheme, there shall be compliance 
by such an institution within a banking group with the relevant 
conditions set out in paragraphs 5 to 17 of this Schedule, 

(b) when an institution other than an institution within a banking group
acts in a primary or a secondary role or both a primary and
a secondary role in respect of-

(i) a traditional securitisation scheme, there shall be compliance
with the relevant conditions set out in paragraphs 4 and 14 to
16 of this Schedule;

(ii) a synthetic securitisation scheme, there shall be compliance
with the relevant conditions set out in paragraphs 5 and 14 to
16 of this Schedule;

(c) no transactions other than transactions directly relating to a
traditional or synthetic securitisation scheme shall be entered into by 
or on behalf of the special-purpose institution.

3. Interpretation

(1) In this Schedule, the provisions of the subparagraphs under the headings 
of "General" provide general commentary and descriptions and-

(a) shall be ignored in so far as the provisions of the said 
subparagraphs are in conflict with the specific provisions of the 
remainder of the Schedule;

(b) shall not be regarded as imposing additional obligations on any of 
the parties involved in a traditional or synthetic securitisation 
scheme.

(1) General

(a) Normally-

(i) a traditional securitisation scheme is likely to involve-

(A) the legal and economic transfer of assets to; or

4. Traditional securitisation scheme
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a special-purpose institution that issues commercial paper 
that are claims against the said assets transferred or 
acquired; 

(ii) different classes of commercial paper are issued, and each
class has a different priority claim on the cash flows
originating from the underlying pool of assets;

(iii) the junior or subordinated risk positions can absorb losses
without interrupting contractual payments to more senior
tranches;

(iv) the potential risk of loss for the investors in commercial
paper issued by the special-purpose institution primarily
depends upon the performance of the underlying assets
obtained by the special-purpose institution.

(b) There will tend to be substantially higher loss severity for lower rated 
tranches in a traditional securitisation scheme than for higher rated 
tranches. Within a traditional securitisation structure, investors in junior 
tranches will suffer a total loss before the investors in more senior 
tranches incur any loss.

(c) A bank that transfers assets to a special-purpose institution in terms of 
a traditional securitisation scheme may be allowed to exclude from the 
calculation of its required capital and reserve funds the assets so sold 
when the transfer constitutes, amongst other things, a "true sale". A 
"true sale" is likely to occur when the conditions relating to limiting of 
association, as specified below, are met.

(2) Conditions relating to limiting of association with assets

(a) The transfer of assets to or acquisition of assets by a special-
purpose institution shall totally divest the transferring institution and
all its associated companies and, when the transferring institution is
a bank, divest any other institution within the banking group of which
such a bank is a member, of all rights and obligations originating
from the underlying transactions and all risks in connection with the
assets transferred or acquired: Provided that-

(i) the transferring institution may in terms of a separate
transaction act in a secondary role and, when such transferring
institution is a bank, act in such a secondary role in accordance
with the requirements specified in this Schedule;
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1. A transaction where the Investor pays money in exchange for the (derivatives off the loan agreements, better know as) NOTEs issued by the SPI - economic part.2. The legal part is the transfer of the rights (the derivative/NOTE) to claim the cash-flow proceeds on the loans, while the SPI act as the pass through (account) to the Investor.Acquire = true sale
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1. Where the assests are two fold, that of the loan agreements transferred to the SPI and that of the NOTEs transferred to the Investor.2. Junior trenches are created specifically to take any losses if the borrower fails to pay.3. Sacrifice the junior investor for the good of the senior investor, so the idea of an investor losing its capital seems to fit the narritive.
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1. Notwithstanding, the first and second loss risk takers being in place ALL investors are fully aware of the potencial risk that the borrowers may fail to pay.2. While the small print at the JSE specifically state that a past performance is not a guarentee of a future performance and that the investor may lose its entire trading account capital.3. To maintain the pozi scheme, the borrower has to be kept under the impression that the borrower have some obligation to the Bank and keeps pouring money into the scheme to keep the ponzi scheme going.
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1. The bank shall remove from its balance sheet the loan account and place the loan account on to the balance sheet of the SPI.2. Further proof that the bank was paid by the SPI in exchange for the loan account, loan agreement and bond. Under the Regulations relating to Banks, regulation 35, Forms BA 500 and BA 501 are used to monthly report to the South African Reserve Bank all the accounts that were removed from the bank's balance sheet and placed on the SPI's balance sheet.3. The bank cannot prove a loss! and the Bank does not have a proof of claim.
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The only reason SARB would alow the bank not to keep capital and reserve funds for these loans (assets) are because these loan accounts are removed from the bank's balance sheet and placed (transferred) on to the balance sheet of the SPI.1. That is the risk of not being paid has been moved out of the banking industry.2. Upon the true sale all the rights (real/legal and personal/use) have been moved out of the estate of the Bank and on to the estate of the SPI.3. The estate of the bank was neither empoverished nor did the bank suffer any loss. 4. The true sale also means that the estate of the bank was paid in full, that is borrower's debt obligation to the bank has been extinguished, the bond which is totally dependent on the existance of the loan instantly became devoid of all legal effect and force.5. The effect of the true sale puts the loans transferred out of the reach of the bank's creditors in the event the bank becomes insolvent. Also the true sale have the effect that the transaction cannot be re-characterised as a loan, by a court of law.A true sale means that the real rights (ownership) and the personal rights (right of use) move out of the Bank to the SPI. A true sale means that the risk has been moved out of the bank, through the SPI on to the Investor.There must be a true sale to make sure the SPI is an insolvency remote or ring fenced institution otherwise if the Bank goes bankrupt the court may re characterise the transfer as a loan and then the Bank's creditors will have a claim against the MLA's (loans) that the SPI bought.
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1. The effect of the true sal confirmed, the bank shall divest of all interest and risk in connection with the loans sold to the SPI, leaving the bank without a proof of claim,while the bank cannot prove a loss.2. Totally divest of all rights to the loan agreement and ALL risk assosciated with the loan not being paid, a bank, by law cannot make a loss.
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when the transferring institution is a bank, which bank wishes to 
act in a secondary role, a significant amount of credit risk 
associated with the assets transferred to the special-purpose 
institution shall be transferred to third parties; 

once the assets have been transferred to or acquired by a 
special-purpose institution, any holder of an instrument 
subsequently issued by the special-purpose institution shall 
have the right to pledge or exchange the said instrument 
without restriction, that is, neither the transferring institution nor 
any of its associated companies shall have a right to impose 
restrictive conditions in respect of the ability of investors in 
instruments issued by the special-purpose institution to pledge 
or exchange the said instruments, provided that the provisions 
of this sub-item (iii) in no way shall prevent a special-purpose 
institution to place restrictive conditions on the transferability of 
instruments issued by it in accordance with the provisions or 
requirements of relevant laws issued from time to time in 
respect of the transferability of specified instruments. 

(b) Subject to the provisions of item (a) above relating to limiting of 
association with assets, the transferor shall not maintain any
· effective or indirect control over the assets transferred to a special-
purpose institution, that is, the assets shall be legally isolated from 
the institution that transferred the assets in such a way that the 
assets and the benefits that relate to the assets shall be placed 
beyond the reach of the institution that transferred the assets, and its 
creditors, even in the event of bankruptcy or liquidation, provided 
that-

(i) when the transferring institution is a bank or any other 
institution within the banking group of which such a bank is a 
member, the relevant bank/institution shall obtain an opinion 
from an independent qualified legal counsel, which opinion 
shall confirm that the bank/institution complies with the 
requirements specified in item (a) above and in this item (b); 

(ii) the transferor shall be deemed to have maintained effective 
control over the transferred assets when the transferor-

(A) is able to repurchase from the special-purpose institution 
the previously transferred assets in order to realise their 
benefits;

(B) is obligated to retain the risk relating to the transferred 
assets;

(iii) the retention of any servicing rights by the institution that 
transferred the assets to the special-purpose institution in 
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1. "secondary role" - means a purchaser of senior commercial paper.2. "senior commercial paper'' means commercial paper (inter alia preferance shares issued by the SPI) issued by the SPI, the purchase of which (by the preferecial share-holder) commercial paper (Preferance shares) does not constitute providing a first-loss (Junior NOTE-holder) or second-loss (Senior NOTE-holder) credit-enhancement facility
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respect of the assets transferred shall not constitute indirect 
control of the assets transferred. 

(c) Subject to the provisions of items (a) and (b) relating to limiting of 
association with assets, neither the special-purpose institution nor any 
of its creditors shall have a right of recourse against an institution 
acting in a primary role or any of its associated companies or, when 
such an institution is a bank, against any other institution within the 
banking group of which such a bank is a member, in respect of costs, 
expenses or losses incurred in iconnection with any of the assets after 
the transfer thereof interms of the traditional securitisation scheme.

(d) Item (c) relating to limiting of association with assets shall not apply 
when the special-purpose institution has a right of recourse against an 
institution acting in a primary role or any of its associated companies 
or, when such an institution is a bank, against any other institution 
within the banking group of which such a bank is a member in respect 
of losses incurred in connection with any of the assets after the 
transfer thereof in terms of a traditional securitisation scheme, and 
such right of recourse emanates from warranties given by such an 
institution in respect of assets so transferred: Provided
·that-

(i) the warranties do not relate to the future creditworthiness of the 
obligor in terms of the assets transferred; and

(ii) the warranties do not relate to matters that do not fall within the 
control of the institution providing the warranties.

(e) No commercial paper issued to investors by the special-purpose 
institution in respect of assets transferred shall constitute a direct or 
indirect obligation of the institution that transferred the assets, that is, 
investors who invest in commercial paper issued by the special-
purpose institution shall only have a claim in respect of the underlying 
pool of assets transferred.

(f) When payments in respect of assets transferred in terms of a 
traditional securitisation scheme are routed through the agency of an 
institution or any of its associated companies or, when such an 
institution is a bank, through the agency of any other institution within 
the banking group of which such a bank is a member, acting in a 
primary role, neither the said institution nor any of its associated 
companies shall be under any obligation to remit funds to the special-
purpose institution unless and until the payments are actually received 
from the obligor.

(g) An asset of an institution or of any of its associated companies or, 
when such an institution is a bank, of any other institution within the
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banking group of which such a bank is a member shall not be 
transferred to a special-purpose institution if the transfer will result in 
a breach of any of the terms of the relevant underlying transaction. 

Any contractual arrangement relating to a clean-up call in respect of 
the assets transferred to the special-purpose institution shall comply 
with the conditions specified in paragraph 11 below. 

When an institution transfers an undrawn commitment to 
lend money to a borrower, the transfer shall be effected by-

(i) novation; 

(ii) assignment, accompanied by written consent to the right to 
transfer the said commitment by the borrower; or

(iii) such other means as may be specified in writing by the 
Registrar.

(j) The agreement between the institution transferring assets in terms of
a traditional securitisation scheme and the special-purpose
institution shall be such that, in the event of the terms of an 
·underlying transaction being amended, the special-purpose
institution, and not the transferring institution, or any of the
transferring institution's associated companies or, when such a
transferring institution is a bank, any other institution within the
banking group of which such a bank is a member will be subject to
the terms so amended.

(k) A bank or another institution within a banking group of which such a
bank is a member, acting in a primary role, may replace, at its own
discretion, any asset transferred in terms of a traditional
securitisation scheme, excluding a non-perfonning asset, with an 
asset of equivalent credit quality.

(I) A bank or another institution within a banking group of which such a
bank is a member, acting in a primary role, may repurchase assets
from a special-purpose institution only when such repurchase is 
conducted in compliance with the conditions specified below.

(i) The repurchase of assets shall be conducted on market-related
terms and conditions.

(ii) Such a bank or other institution within a banking group of which
such a bank is a member shall not have any prior obligation to
repurchase assets from the special-purpose institution.
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STAATSKOERANT, 1 JANUARIE 2008 No. 30628 19 

(iii) The repurchase of assets from the special-purpose institution
shall be subject to the bank's normal credit approval and review
processes.

(iv) When the institution acting in a primary role is a bank, the total
value of assets or risk associated with assets repurchased from
a special-purpose institution in terms of this subparagraph,
other than in the bank's normal course of trading in 
Government securities and qualifying items, and held on the
books of the bank at any time, shall not exceed 10 per cent of
the maximum value of the pool of assets or risk associated with
assets held by the special-purpose institution, that is, at least
90 per cent of the risk associated with assets transferred to a
special-purpose institution shall be transferred to third parties:
Provided that the Registrar may in the Registrar's sole
discretion and subject to such conditions as the Registrar may 
determine allow a bank to repurchase assets in excess of this
limitation.

(v) A bank or another institution within a banking group of which
such a bank is a member may repurchase non-performing
assets only if such a bank's or other institution's external
auditors have certified that the said assets are being acquired
at fair market value, which value shall reflect the non-
performing status of the asset. 

(vi) To the extent that such a repurchase of assets amounts to 
such a bank or another institution within a banking group of
which such a bank is a member providing a liquidity facility, the
provisions in this Schedule relating to liquidity facilities shall
apply in addition to the provisions of this subparagraph.

( m) Once a traditional securitisation scheme has been perfected, the
transfer by a bank acting in a primary role of further assets in terms
of that scheme shall be permissible only for purposes of maintaining
the capital value of the portfolio of assets included in the scheme:
Provided that-

(i) such a transfer of further assets shall not amount to the
provision of a credit-enhancement facility; and 

(ii) the Registrar may in the Registrar's sole discretion and subject
to such conditions as the Registrar may determine allow such a
bank to transfer further assets in excess of this limitation.
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1. All of the foregone conditions must be met for a buy back to be valid, and all of the foregone are discoverable proof that the bank did conform to the conditions.2. It is also proof that the bank then gave the borrower reckless credit.3. Therefore a buy back is a sham and red herring.You cannot take the cookie from the jar, eat the icing off and when cought , put the cookie back! Once sold and transferred to the SPI everything that happens thereafter makes all the parties thereto, part of the fraud of such an alleged buy back.4. That is a buy back is not possible.
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(n) When an institution acting in a primary role, by itself or together with
its associated companies, and, when such an institution is a bank,
such a bank, by itself or together with any institution or institutions
within a banking group of which such a bank is a member, enters
into a swap agreement with a special-purpose institution that
intentionally bears losses in respect of the assets transferred to the
special-purpose institution in terms of a traditional securitisation
scheme and which losses are for the account of the institution that
acts in a primary role, the said institution shall comply with the
provisions of paragraph 6 below.

(o) The securitisation transaction shall not contain any clauses that-

(i) require from the institution that transferred the assets to alter
systematically the quality of the underlying exposures such that
the pool's weighted average credit quality is improved;

(ii) after the transaction's inception, allow for increases in respect
of a credit•enhancement facility provided by the institution that
transferred the assets to the special-purpose institution;

(iii) increase the yield payable to parties involved in the
securitisation scheme other than the institution that transferred
the assets, such as investors and third-party providers of credit
enhancements, in response to a deterioration in the credit
quality of the underlying pool.

(p) An institution acting in a primary role, by itself or together with its
associated companies, and, when such an institution is a bank, such
a bank, by itself or together with any institution or institutions within a
banking group of which such a bank is a member, shall not-

(i) in the case of a special-purpose institution that is a company-

(A) directly or indirectly acquire or hold any equity share
capital in such a special-purpose institution of which the
nominal value represents 20 per cent or more of the
nominal value of all the issued equity share capital in the
special-purpose institution;

(B) have the right to determine the outcome of the voting at a
general meeting of the special•purpose institution;

(ii) in the case of a special-purpose institution that is a trust-

(A) directly or indirectly acquire or hold any beneficial interest
in or be a beneficiary of such a special-purpose institution
of which the value represents 20 per cent or more of the
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interest (beneficial or otherwise) in the property forming 
the subject matter of the special-purpose institution; 

(B) have the right to determine the outcome of the voting at a
general meeting of the special-purpose institution.

( q) The board of directors or body of trustees, as the case may be, of a
special-purpose institution shall be independent of the institution
acting in a primary role and whenever such an institution is a bank,
of any other institution within a banking group of which such a bank
is a member: Provided that an institution acting in a primary role
may-

(i) in the case of a company, appoint one director to its board of
directors, which board of directors shall consist of not less than
three members; or

(ii) in the case of a trust, appoint one trustee to its body of
trustees, which body of trustees shall consist of not less than
three members.

(r) The name of a special-purpose institution shall not include the name
·ot the bank acting in a primary role or imply any association with
such a bank.

(3) Support beyond contractual terms

(a) When a bank, or another institution within a banking group of which
such a bank is a member, acting in a primary role, in the opinion of
the Registrar, provides implicit support to a securitisation scheme,
that is, support beyond the predetermined contractual obligation-

(i) the implicit support shall be regarded as a first-loss credit
enhancement facility;

(ii) the bank, as a minimum-

(A) shall maintain capital and reserve funds against all
exposures associated with the securitisation scheme;

(8) shall not recognise in the bank's capital and reserve funds
any gain relating to the securitisation transaction, such as
an amount relating to expected future margin income;

(C) shall disclose to the public sufficiently detailed information
relating to the implicit support, including the related capital
impact of providing implicit support to a securitisation
scheme.
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To surcumvent this requirement the SPI have an owner trust to which this regulation does not speak of, where the all the directors or trustees are the same directors of the bankmaintaining full control over the assets (MLAs) and its related securities (Motgage Bonds (MB))Double Trusts
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(4) Legal certainty

(a) In cases of uncertainty, a bank or another institution within a banking
group of which such a bank is a member acting in a primary role shall
obtain a legal opinion confirming that the said institution complies with
the aforementioned conditions relating to limiting of association with
assets.

(5) Consideration received in respect of assets transferred

(a) When a bank or another institution within a banking group of which such
a bank is a member, acting in a primary role, transfers assets to a
special-purpose institution in terms of a traditional securitisation
scheme, the bank or another institution within a banking group of which
such a bank is a member shall receive the amount of consideration paid
in respect of the assets so transferred no later than the date of the
transfer of the assets: Provided that the Registrar may in the Registrars
sole discretion and subject to such conditions as the Registrar may
determine allow a bank or another institution within a banking group of
which such a bank is a member to receive the amount of consideration
in respect of the assets so  transferred on a date later than the date of the
transfer of the assets.

(6) Synthetic securitisation scheme

(1) General

(a) Normally-

(i) a synthetic securitisation scheme refers to a transaction
whereby an institution uses a credit-derivative instrument to
transfer the risk associated with a specified pool of underlying
assets, reference entities or reference assets to a special-
purpose institution, which risk is stratified into no less than two
risk positions that reflect different degrees of credit risk;

(ii) the junior or subordinated risk positions can absorb losses
without interrupting contractual payments to more senior
tranches;

(iii) the potential risk of loss for the investors in commercial paper
issued by the special-purpose institution primarily depends
upon the performance of the underlying risk exposures
obtained by the special-purpose institution;

(iv) the packaging of risk relating to multiple underlying assets,
ref ere nee assets or reference entities for transfer creates risks
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1. When a bank sells the loan agreement, bond and the account, the SPI shall pay the bank on the same day of the delivery and transfer of the goods (loan accounts, loan agreements and bonds).2. This serve as proof that the bank was indeed paid in full for the loan agreement, bond and loan account.3. Thus extinguishing the borrower's debt and then the bond instantly become void of alllegal force and effect.
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(p) The board of directors or body of trustees, as the case may be, of a
special-purpose institution shall be independent of the institution
acting in a primary role and, whenever such an institution is a bank, 
of any other institution within a banking group of which such a bank 
is a member: Provided that an institution acting in a primary role
may-

(i) in the case of a company, appoint one director to its board of
directors, which board of directors shall consist of not less than
three members; or 

(ii) in the case of a trust, appoint one trustee to its body of
trustees, which body of trustees shall consist of not less than
three members. 

(q) The name of a special-purpose institution shall not include the name 
of the bank acting in a primary role or imply any association with
such a bank. 

(3) Support beyond contractual terms 

(a) When a bank, or another institution within a banking group of which
· such a bank is a member, acting in a primary role, in the opinion of
the Registrar, provides implicit support to a securitisation scheme,
that is, support beyond the predetermined contractual obligation-

(i) the implicit support shall be regarded as a first-loss credit
enhancement facility;

(ii) the bank, as a minimum-

(A) shall maintain capital and reserve funds against all 
exposures associated with the securitisation scheme;

(B) shall not recognise in the bank's capital and reserve funds
any gain relating to the securitisation transaction, such as 
an amount relating to expected future margin income; 

(C) shall disclose to the public sufficiently detailed information
relating to the implicit support, including the related capital
impact of providing implicit support to a securitisation
scheme. 
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(1) General
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(a) The purpose of a credit-enhancement facility is to protect investors
in a traditional or synthetic securitisation scheme from losses
occurring in the pool of assets or risk exposures acquired by the
special-purpose institution. Credit-enhancement facilities can be 
provided on a transaction-specific or programme-wide basis. 

(b) Normally-

(i) transaction-specific credit enhancement serves as the first
layer of loss protection and addresses the unique
characteristics and credit risk of the underlying or reference
asset;

(ii) a programme-wide facility serves as a second layer of loss 
protection, absorbing losses in excess of the transaction-
specific enhancement, which losses are typically due to the
size and composition of the credit portfolio;

(iii) credit-enhancement facilities includes any facility or
arrangement in terms of which the provider of the said facility
provides added credit protection to other parties involved in the
securitisation scheme. 

(2) Conditions relating to credit-enhancement facilities

(a) A bank, or another institution within a banking group of which such a
bank is a member, may provide, notwithstanding the fact that such a
bank or other institution is also acting in a primary role, a credit-
enhancement facility in respect of a traditional or synthetic
securitisation scheme provided that-

(i) There shall be no recourse to the bank or such other
institution within a banking group beyond a fixed contractual
obligation specified in the facility.

(ii) The credit-enhancement facility shall have a specified
maturity date, that is, the date on which the assets are, or the
commercial paper is, redeemed, whichever date is soonest, or
such an earlier date as may be agreed between the parties
involved in a securitisation scheme. 
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(iii) Subject to reasonable qualifying conditions, parties involved in 
a traditional or synthetic securitisation scheme or a person
acting on behalf of these parties shall have the unequivocal
right to select an alternative party to provide a credit-
enhancement facility.

(iv) The credit-enhancement facility shall be documented in a
manner that clearly distinguishes such a facility from any
other facility provided by the bank or such other institution
within the banking group in respect of the securitisation
scheme.

(v) The credit-enhancement facility shall be transacted on market
related terms and conditions, including matters relating to
price and fee.

(vi} The credit-enhancement facility shall be subject to the bank's 
normal credit approval and review processes. 

(vii) Payment of any fee or other income for the facility shall not be 
further subordinated or be subject to deferral or waiver
beyond what is specifically provided for in the order of priority
and other payment entitlement provisions.

(viii) The details of the credit-enhancement facility shall be 
disclosed in the disclosure document issued in respect of the
relevant securitisation scheme.

(b) A bank or another institution within a banking group of which such a
bank is a member may provide a first-loss credit-enhancement
facility and a second-loss credit-enhancement facility provided that-

(i) the first-loss and the second-loss credit-enhancement facilities
shall be separately documented;

(ii) the separate first-loss credit-enhancement facility shall provide
substantial protection, that is, a multiple of historical losses or
expected losses estimated by way of simulation or other
technique, to a second-loss credit-enhancement facility;

(iii) the second-loss facility shall consist of subordinated securities
or some form of marketable credit enhancement that can be 
traded by the bank at any time provided that the Registrar may
in the Registrar's sole discretion and subject to such conditions
as the Registrar may determine allow a bank to provide a
second-loss facility that deviates from the provisions of this
subitem.
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When an institution fails to comply with the aforementioned 
conditions, the first-loss credit-enhancement facility and the second-
loss credit-enhancement facility shall be treated as a first-loss credit-
enhancement facility when the bank calculates its capital-adequacy 
ratio. 

A bank or another institution within a banking group of which such a 
bank is a member, acting in a primary role, may provide credit 
enhancements in terms of the provisions of this paragraph 6 only to 
the extent that the provision of such a facility have been determined 
at the commencement of the relevant securitisation scheme 
provided that the Registrar may in the Registrar's sole discretion and 
subject to such conditions as the Registrar may determine allow a 
bank or such other institution to alter such determination during the 
duration of the said securitisation scheme. 

When a bank or another institution within a banking group of which 
such a bank is a member, acting in a primary role, transfers assets 
to a special-purpose institution at a price below book value, the 
difference between the book value and the aforementioned lesser 
amount shall be regarded as a first-loss credit-enhancement facility 

· unless the said difference is recognised as a loss in the income
statements of the institution concerned.

A bank shall in the calculation of its required capital and reserve
funds in terms of the provisions of section 70 of the Act, comply with
such further conditions or requirements relating to a first-loss credit-
enhancement facility or a second-loss credit-enhancement facility as 
may be prescribed in the Regulations relating to Banks.

7. Liquidity facilities

(1) General

(a) Normally, a liquidity facility enables a special-purpose institution to
make timely payments of principal and interest amounts to investors,
notwithstanding market disruptions or timing differences in the
receipt of principal and interest amounts from the pool of assets that
was securitised or obtained as collateral, and payment in respect of
the senior commercial paper.

(2) Conditions relating to liquidity facilities

(a) A liquidity facility-

(i) shall not be associated with the credit risk of the underlying or
reference asset;
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(ii) shall have a specified maturity date;

(iii) shall be duly documented in a manner that clearly distinguishes
the facility from any other facility provided by a bank or another
institution within a banking group of which such a bank is a
member in respect of the securitisation scheme;

(iv) shall be transacted on market related terms and conditions,
including matters relating to price and fee;

(v) shall be subject to the bank's normal credit approval and review
processes;

(vi) may be reduced or terminated at the instance of the bank or
such other institution within the banking group concerned
should a specified event relating to a deterioration of asset
quality occur;

(vii) shall contain a reasonable asset quality test to ensure that-

(A) the utilisation of such a facility would not cover
deteriorated or defaulted assets;

(8) when the assets covered by the liquidity facility consist of
assets that are externally rated, the facility shall be
utilised only to fund assets that at the time of funding are
rated investment grade, or better;

(viii) shall provide for the termination of the facility when-

(A) there is no longer a sufficient level of performing assets of
good quality to cover the amount of any new or existing
utilisation· in terms of the liquidity facility; or

(B) the credit-enhancement facilities have been exhausted,
that is, there is no longer a sufficient level of credit
enhancement to cover the amount of any new or existing
utilisation in terms of the liquidity facility;

(b) There shall be no recourse to a bank or another institution within a
banking group of which such a bank is a member, which bank or
institution provided a liquidity facility, beyond a fixed contractual
obligation specified in the facility.

(c) Subject to reasonable qualifying conditions, the parties involved in a
securitisation scheme or a person acting on behalf of these parties
shall have the unequivocal right to select an alternative party to
provide a liquidity facility.
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(d) The documentation relating to the facility shall clearly identify and limit 
the conditions for utilisation and, in particular, shall state that the facility 
may not be utilised as a permanent revolving facility in order to provide 
credit enhancement or to cover losses sustained in respect of the 
securitisation scheme.

(e) The utilisation of the liquidity facility shall be effected by the special-
purpose institution and not directly by the investors.

(f) Subject to the provisions of item (a)(i) above, the debts resulting from the 
utilisation of the liquidity facility shall not be subordinated to the interests 
of investors in the securitisation scheme provided that the debts resulting 
from the utilisation of the liquidity facility may be subordinated to the 
debts resulting from the utilisation of other liquidity facilities whenever 
multiple liquidity facilities are provided to a securitisation scheme.

(g) Payment of any fee or other amounts due in respect of the liquidity 
facility shall not be further subordinated or subjected to deferral or waiver 
beyond what is explicitly provided for in the order of priority and payment 
entitlement provisions.

(h) · The salient features of the liquidity facility shall be disclosed in the 
disclosure document issued in respect of the securitisation scheme.

(i) The disclosure document issued in respect of the traditional or synthetic 
securitisation scheme shall contain a clear and unequivocal statement 
that-
(i)        the obligations of the bank or another institution within the

banking group concerned in respect of a liquidity facility do not 
significantly extend beyond the salient features disclosed in 
accordance with item (h) above; 

(ii) the bank or another institution within the banking group
concerned will not support the securitisation scheme beyond
the obligations stipulated in subitem (i) above.

8. Underwriting

(1) Conditions relating to underwriting

(a) A bank acting as an originator or remote originator in respect of a
traditional or synthetic securitisation scheme may act as an
underwriter in respect of such a scheme provided that-

(i) the assets or risks securitised shall for purposes of calculating
a bank's prescribed capital requirement not be regarded as
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having been transferred from the bank's balance sheet until at 
least 90 per cent of the total debt raised by the special-purpose 
institution, other than debt that is regarded as credit-
enhancement facilities in terms of this Schedule, has been 
issued to third party investors provided that the Registrar may 
in the Registrar's sole discretion and subject to such conditions 
as the Registrar may determine vary the said percentage of 90 
per cent; 

(ii) once the assets or risks are regarded as having been
transferred from the bank's balance sheet in accordance with
subitem (i) above. any senior commercial paper held by the
said bank acting as an originator or remote originator in respect
of the securitisation scheme in excess of 90 per cent of the
total debt raised shall for purposes of calculating a bank's
prescribed capital requirement be regarded as a second-loss
credit-enhancement facility in terms of this Schedule.

(b) A bank acting as a sponsor or repackager in respect of a traditional 
or synthetic securitisation scheme may act as an underwriter in 
respect of such scheme provided that, at the end of the undeiwriting 
concession period, any retained-

(i) senior commercial paper to which an eligible institution has 
assigned a credit rating of worse than BBB- or the equivalent 
thereof shall for purposes of calculating a bank's prescribed 
capital requirement be regarded as a first-loss credit-
enhancement facility in terms of the Regulations relating to 
Banks;

(ii) senior commercial paper to which an eligible institution has 
assigned a credit rating of BBB- or better, or the equivalent 
thereof, shall for purposes of calculating a bank's prescribed 
capital requirement be risk weighted in accordance with the 
relevant requirements specified in the Regulations relating to 
Banks;

(iii) senior commercial paper to which an eligible institution has not 
assigned a credit rating shall for purposes of calculating a 
bank's prescribed capital requirement be treated in accordance 
with the relevant requirements specified in the Regulations 
relating to Banks.
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( 1) Conditions relating to servicing
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(a) A bank or another institution within a banking group may undertake,
notwithstanding the fact that such a bank or other institution is acting
in a primary role, the role of servicing agent in respect of a traditional
or synthetic securitisation scheme provided that-

(i) a formal servicing agreement shall be in place, which
agreement shall specify the services to be provided and the
standard for the performance of the services;

(ii) confirmation shall be included in the disclosure document that
the servicing agent, in its capacity as servicing agent, is under
no obligation to fund payments owed in respect of the
securitisation scheme, absorb losses incurred in respect of the
assets or risk transferred to the special-purpose institution
concerned, or otherwise recompense investors for losses
incurred in respect of the said securitisation scheme;

(iii) the servicing agent may withdraw, at its own discretion and 
subject to a reasonable period of notice, from its commitments
as servicing agent;

(iv) services and remuneration shall be provided in accordance
with market related terms and conditions.

(b) When payments due in terms of an underlying transaction are made
through the agency of a bank that acted in a primary role or of any
other institution within the banking group of which such a bank is a
member, the bank or such other institution shall not transfer any
funds to the special-purpose institution in respect of such payments
unless such payments have actually been received from the obliger
in terms of the underlying transaction.

(c) Item (b) above shall not preclude a servicing agent from providing a
short-term advance, at the servicing agent's sole discretion, in order
to cover an unexpected shortfall arising from delayed payments on 
assets provided that such a short-term advance shall comply with
the relevant requirements specified in regulation 23(6)(h) of the
Regulations relating to Banks.

(d) Payment of any fee or other amounts due in respect of the services
of a bank or another institution within a banking group acting as a
servicing agent may not be further subordinated, or be subject to 
deferral or waiver, beyond what is explicitly provided for in the order
of priority set forth in the provisions of the securitisation scheme that
regulate entitlement to payment.
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10. Transactions included in the trading book

( 1) Conditions ref a ting to transactions included in the trading book of a bank

(a) A bank, including a bank acting in a primary role, may enter into
transactions with a special-purpose institution, which transactions
are subsequently included in the trading book of the said bank,
provided that-

(i) there shall be no recourse to the bank beyond the fixed
contractual obligations provided for in the transaction that is 
included in the trading book of the bank;

(ii) there shall be no obligation on the bank to enter into any further
transaction(s) with the special-purpose institution;

(iii) the transactions that are included in the trading book of the
bank shall be entered into in accordance with market related
terms and conditions;

· (iv) the transactions that are included in the trading book of the
bank shall not involve the acquisition of-

(A) commercial paper issued by the special-purpose
institution; or

(B) assets, risk or a beneficial interest in assets, held by the
special-purpose institution in terms of a traditional or a
synthetic securitisation scheme,

other than in accordance with the provisions of this Schedule. 

(b) The relevant provisions of the Regulations relating to Banks shall
apply to any transaction entered into between a bank and a special-
purpose institution in respect of a traditional or synthetic
securitisation scheme, which transaction-

(i) is included in the trading book of the said bank; 

(ii) complies with the conditions specified in item (a) above.

(c) When a bank enters into a transaction with a special-purpose
institution in respect of a traditional or synthetic securitisation
scheme, which transaction is included in the trading book of the
bank,· and the transaction does not comply with the conditions
specified in item (a) above, the transaction concerned shall be 
regarded as a first-loss credit-enhancement facility in terms of this
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Schedule read with the provisions of regulation 23(6)(h) of the 
Regulations relating to Banks. 

11. Clean up calls

(1) Conditions relating to clean-up calls

An institution that acts in a primary role in respect of a traditional or
synthetic securitisation scheme-

(a) shall not be required to maintain capital in respect of any clean-up
call contained in the said securitisation scheme provided that-

(i) the exercise of the clean-up call shall not be mandatory, that is, 
the exercise of the clean-up call shall, in form and in substance,
be at the discretion of the institution that acted in a primary role;

(ii) the clean-up call shall not be structured in a manner that would
prevent losses from being allocated to providers of credit
enhancement or positions held by investors, or otherwise
structured to provide credit enhancement;

(iii) in the case of-

(A) a traditional securitisation scheme, the clean-up call shall
not be exercisable unless the outstanding amount relating
to the original underlying portfolio or commercial paper
issued is equal to or less than 10 per cent;

(B) a synthetic securitisation scheme, the clean-up call shall
not be exercisable unless the outstanding amount relating
to the original underlying/reference portfolio is equal to or
less than 10 per cent;

(iv) when a clean-up call is found to serve as a credit-enhancement
facility when exercised, the Registrar shall, in the discretion of
the Registrar, based on the requirements specified in item (b)
and paragraph 17 below, take appropriate action against the
institution that acted in a primary role.

(b) shall in respect of a securitisation scheme that contains a clean-up
call, which clean-up call does not comply with the requirements
specified in item (a) above, calculate and maintain a capital
requirement in accordance with the requirements specified below.

(i) In the case of a traditional securitisation scheme, the institution
that acts in a primary role-
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shall calculate and maintain a capital requirement in 
respect of the underlying assets as if the 
assets/exposures were not securitised; 

shall not recognise any gain-on-sale in respect of the 
underlying exposures. 

(ii) In the case of a synthetic securitisation scheme, the institution
that purchased the credit protection shall maintain capital
against the aggregate amount of credit exposure as if the
institution did not obtain any credit protection in respect of the
relevant credit exposure provided that the institution that acted
in a primary role shall treat all call provisions other than a
clean-up call, which call provision effectively terminates the
transaction and purchased credit protection on a specific date,
in accordance with the requirements specified in regulation
23(9)(e) of the Regulations relating to Banks, which regulation
relates to maturity mismatches.

12. Securitisation of revolving assets

(1) General

(a) Revolving assets refer to any credit exposure in respect of which the
amount drawn by an obligor against a credit facility varies within an
agreed limit. An example of revolving assets is credit-card
receivables.

(b) When compared to other types of securitisation, schemes to
securitise revolving assets normally introduce increased liquidity,
counterparty, credit, legal and moral risk. The aforementioned risks
arise from the complexity of the arrangements, the fluctuating nature
and indefinite maturity of the underlying exposures, and the shared
interest of the originator and investors.

(c) Securitisation schemes in respect of revolving assets often provide
for an early amortisation mechanism.

(2) Conditions relating to the securitisation of  revolving assets

(a) An institution that acts as an originator, which institution wishes to
engage in the securitisation of revolving assets-

(i) shall have in place board-approved policies and procedures,
and adequate systems to identify, measure, monitor, control
and report the risks relating to the scheme, including the
increased credit, counterparty and liquidity risk;
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shall maintain capital against the sum of the originator's interest 
and the investors' interest in accordance with the relevant 
requirements specified in regulations 23(6)(h) or 23(11 ), as the 
case may be, of the Regulations relating to Banks. 

(b) A traditional or synthetic securitisation scheme that involves the
transfer of revolving assets or the risk relating to such assets to a
special-purpose institution shall contain terms and conditions that,
amongst other things, ensure that-

(i) the investors' interest in the said scheme is not systematically
favoured over the originator's interest owing to the transfer of
higher quality exposures;

(ii) assets or risks that are transferred into the securitised pool
are randomly selected from the underlying pool of exposures
when only a portion of a particular class of revolving assets is
securitised.

(3) Securitisation of revolving assets with no early amortisation features

A bank or another institution within a banking group of which such a bank is 
a member, acting as an originator or a remote originator in respect of a
traditional or synthetic securitisation scheme involving the ongoing transfer
of revolving assets or risk relating to such assets, shall in accordance with
the relevant requirements specified in regulations 23(6), 23(8), 23(11) or
23(13) of the Regulations relating to Banks, as the case may be, apply a
credit-conversion factor and the relevant risk-weight attributable to the said
revolving assets or risk concerned to the notional amount of the revolving
assets or risks that are transferred to the special-purpose institution.

13. Early amortisation

(1) General

(a) An early amortisation mechanism, when triggered, allows investors
to be paid out prior to the originally stated maturity of the senior
commercial paper held by them, that is, investors will be paid out on
an earlier date than what would have been the case had an early
amortisation event not occurred. The implication is that once the
early amortisation mechanism has been triggered, the institution that
acts as an originator will become exposed to any subsequent
exposures arising from the underlying pool of accounts and the said
institution will have to fund the said exposures.

Such an early amortisation mechanism can in effect partly shield
investors from fully sharing in the losses of the underlying accounts
to the extent that the early amortization provision trigger is generally
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related to deterioration in the quality of the underlying pool of 
exposures. 

(b) Early amortisation provisions may provide for either a controlled or
an uncontrolled mechanism. A controlled early amortisation
mechanism shall comply with the requirements specified in item (a) 
of subparagraph (2) below, resulting in a somewhat lower potential
risk for the institution acting as an originator.

(c) An early amortisation mechanism that does not comply with the
conditions for a controlled mechanism specified in item (a) of
subparagraph (2) below shall be regarded as an uncontrolled
mechanism for purposes of this Schedule.

(2) Conditions relating to a controlled early amortisation mechanism in respect
of revolving assets

(a) As a minimum, a controlled early amortisation mechanism in respect
of revolving assets shall comply with the conditions specified below. 

(i) The institution acting in a primary role shall have in place an 
appropriate capital and liquidity plan to ensure that it has 
sufficient capital and liquidity available in the event of an early
amortisation.

(ii) Throughout the duration of the amortisation period, there shall
be a pro rata sharing between investors in the said 
securitisation scheme and the institution that acts as an 
originator of interest, principal, expenses, losses and 
recoveries based on the beginning-of-the-month balance of
the originator's and investor's relative share of receivable
amounts outs.tanding. 

(iii) The institution that acts as an originator shall set a period for
amortisation that would be sufficient for a minimum of 90 per 
cent of the total debt outstanding at the beginning of the early
amortisation period to have been repaid or recognised as 
being in default.

(iv) The pace of repayment shall not be any more rapid than
would be the case if a straight-line amortisation over the
period set out in sub-item (iii) above had been applied.
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14. Issue of commercial paper

(1) Conditions relating to the issue of commercial paper
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(a) Notwithstanding anything to the contrary contained in the
Commercial Paper Notice, a special-purpose institution may issue
commercial paper only for purposes of a traditional or synthetic
securitisation scheme in accordance with the conditions specified in 
items (b) and (c) below.

(b) The commercial paper-

(i) shall be issued or transferred only in minimum denominations
equal to or greater than an initial principal value of R1 million,
unless the commercial paper is-

(A) listed on a licensed financial exchange;

(B) endorsed by a bank;

(C) issued for a period of longer than five years; or

(D) backed by an explicit national Government guarantee;

(ii) shall be issued only by a juristic person authorised in writing by
the Registrar to issue commercial paper pursuant to a 
traditional or synthetic securitisation scheme, in accordance 
with the provisions of this Schedule and subject to such further 
conditions as the Registrar may determine in such written 
authorisation. 

(c) A special-purpose institution issuing commercial paper pursuant to a
traditional or synthetic securitisation scheme shall publish a
disclosure document relating to the said issue of commercial paper,
which disclosure document, as a minimum, shall contain the
information prescribed in paragraph 16 of this Schedule.

15. Appointment of auditor

(1) Conditions relating to the appointment of an auditor

(a) The board of directors or the trustee, as the case may be, of a
special-purpose institution established for purposes of a traditional
or synthetic securitisation scheme shall appoint an auditor, who, in 
addition to his or her normal duties as auditor, shall be required-

(i) to satisfy himself or herself that, on the basis of the information
presented to him or her by the special-purpose institution. there
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shall be compliance with the relevant prov1s1ons of this 
Schedule with regard to the conduct of the traditional or 
synthetic securitisation scheme; and 

(ii) if such an auditor has so satisfied himself or herself, to furnish
a statement to that effect, which statement shall be included in
the disclosure document issued by the special-purpose
institution with regard to the traditional or synthetic
securitisation scheme, in accordance with the provisions of
paragraph 16 of this Schedule.

16. Disclosure

(1) General

(a) Investors in a traditional or synthetic securitisation scheme shall be
made aware that the instruments in which they invest do not
represent deposits in a bank, but that the instruments are subject to
investment risk, including possible delays in repayment and loss of
income and principal amounts invested, and that the institution that
acts in a primary role and its associated companies and, when the

· institution that acts in a primary role is a bank, any other institution
within the banking group of which such a bank is a member, do not
guarantee the capital value or performance of the instruments
issued by the special-purpose institution.

(2) Conditions relating to disclosure

(a) A disclosure document shall be issued by a special-purpose
institution in respect of a traditional or synthetic securitisation
scheme, which document, as a minimum, shall clearly state,
amongst other things-

(i) the name of the special-purpose institution;

(ii) the name of the auditor of the special-purpose institution;

(iii) the total amount of commercial paper to be issued by the
special-purpose institution;

(iv) whether or not the particular issue of commercial paper is
listed;

(v) a description of the assets transferred or the portfolio credit-
derivative instrument used to transfer risk and the nature of
such risk;
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the cash flows arising from the assets transferred or purchased 
as collateral, or the premiums received, that will be utilised for 
the payments by the special-purpose institution in respect of 
the commercial paper issued; 

confirmation by the auditor of the special-purpose institution 
that the issue of commercial paper pursuant to a securitisation 
scheme complies in all respects with the relevant provisions of 
this Schedule; 

(viii) the details of any credit-enhancement facilities;

(ix) the details of any liquidity facilities;

(x) that the institution acting in a primary role is not obliged to
support any losses suffered by the special-purpose institution
or investors in the special-purpose institution in respect of a
traditional or synthetic securitisation scheme;

(xi) that the board of directors or the trustees of the special-
purpose institution are independent from the institution acting in
a primary role and, whenever such an institution is a bank, of
any other institution within a banking group of which such a
bank is a member;

(xii) all other information that may reasonably be necessary to
enable an investor to ascertain the nature of the financial and
commercial risk of his or her investment.

(b) The Registrar may prescribe additional disclosure requirements in
respect of a traditional or synthetic securitisation scheme.

(c) A disclosure document relating to the issue of commercial paper
pursuant to a traditional or synthetic securitisation scheme-

(i) shall in the case of a special-purpose institution that is a
company, be signed by two directors of such a company who
are duly authorised to sign;

(ii) shall in the case of a special-purpose institution that is a trust,
be signed by two senior officials of such a trust who are duly
authorised to sign.

(d) Once a disclosure document has been signed by the persons
indicated in item (c) above, such signatories shall be deemed to
have authorised the issue of such a disclosure document.
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Every signature to a disclosure document shall be dated, and the 
latest of such dates shall be deemed to be the date of the disclosure 
document. 

17. Non compliance

(1) Conditions relating to non compliance by a bank or banking group

(a) When a bank acting as an originator, a remote originator or a
repackager in the execution of a traditional or synthetic securitisation
scheme does not comply with any of the conditions specified in this
Schedule-

(i) the assets transferred by such an institution in terms of a
traditional securitisation scheme shall for purposes of the
calculation of the bank's capital requirement be reflected as 
assets on the balance sheet of the bank concerned;

(ii) the risk transferred by such an institution in terms of a synthetic
securitisation scheme shall for purposes of the calculation of
the bank's capital requirement be reported as if the bank had 
not obtained any credit protection;

(iii) the Registrar may preclude such a bank from future
participation in a securitisation scheme in a primary role.

(b) When the risks resulting from non-compliance by a bank with any of
the conditions set out in this Schedule are regarded by the Registrar
as excessive relative to the bank's qualifying capital and reserve
funds, the Registrar may impose a capital requirement in addition to 
the ratio prescribed in the Regulations relating to Banks.

(2) Conditions relating to non-compliance by a special-purpose institution

Chapter VIII of the Act shall apply when a special-purpose institution effects
a securitisation scheme that is not in compliance with the provisions and
requirements specified in this Schedule provided that any non-compliance
by a bank or banking group with the provisions and requirements specified
in this Schedule, as envisaged in subparagraph (1) above, shall not
necessarily mean that the relevant special-purpose institution is in non-
compliance with the provisions and requirements specified in this
Schedule, that is, the compliance or non-compliance by a special-purpose
institution with the provisions and requirements specified in this Schedule
shall independently be assessed from the compliance or non-compliance
by a bank or banking group with the provisions and requirements specified
in this Schedule.
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18. Short title and commencement

No. 30628 47 

This Exemption Notice shall be called the Exemption Notice relating to 
Securitisation Schemes and shall come into operation on 1 January 2008.

19. Repeal of laws

Government Notice No. R. 681, published in Government Gazette
No. 26415 on 4 June 2004, is hereby repealed in its entirety with effect
from 1 January 2008.

PC-Admin
Highlight

PC-Admin
Highlight



48 No.30628 GOVERNMENT GAZETTE, 1 JANUARY 2008 

Printed by and obtainable from the Government Printer, Bosman Street, Private Bag X85, Pretoria, 0001 
Publications: Tel: (012) 334-4508, 334-4509, 334-4510 

Advertisements: Tel: (012) 334-4673, 334-4674, 334-4504 
Subscriptions: Tel: (012) 334-4735, 334-4736, 334-4737 

Cape Town Branch: Tel: (021) 465-7531 
Gedruk deur en verkrygbaar by die Staatsdrukker, Bosmanstraat, Privaatsak X85, Pretoria, 0001 

Publikasies: Tel: (012) 334-4508, 334-4509, 334-4510 
Advertensies: Tel: (012) 334-4673, 334-4674, 334-4504 
Subskripsies: Tel: (012) 334-4735, 334-4736, 334-4737 

Kaapstad-tak: Tel: (021) 465-7531 

30628-1 




